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The Role of the Prosecutor 

In State v. Webb, 244 N.W.2d 332 (Iowa 1976), the Court described the prosecutor’s 

functions: “Prosecutors have a dual function. They must prosecute with vigor and diligence, and, 

at the same time, be alert to assure the defendant a fair trial. (citation omitted). It is not always 

easy to strike a proper balance between the two.” Id. at 333.  

In State v. Tate, 341 N.W.2d 63 (Iowa 1983), the Court, citing Webb, wrote: “We do take 

this opportunity, however, to remind the prosecuting attorney that he is also under a duty to 

ensure the defendant receives a fair trial; his job is not just to secure convictions.” Id. at 65. 

In State v. Graves, 668 N.W.2d 860 (Iowa 2003), the Court wrote:  

To assess whether the county attorney's action in this case constitutes 

misconduct, it is necessary first to understand the nature of the role played by the 

prosecutor in a criminal trial. A prosecutor “is not an advocate in the ordinary 

meaning of the term.” (citation omitted). That is because a prosecutor owes a duty 

to the defendant as well as to the public. See State v. Iowa Dist. Ct., 568 N.W.2d 

505, 508 (Iowa 1997) (stating “a county attorney owes a duty to do justice, not 

only for the accusers, but also for the accused”); Webb, 244 N.W.2d at 333 

(stating “[p]rosecutors have a dual function”); State v. Tolson, 248 Iowa 733, 734-

35, 82 N.W.2d 105-06 (1957) (noting prosecutor owes a duty to the public and to 

the accused). 

 

The prosecutor's duty to the accused is to “assure the defendant a fair trial” 

by complying with “the requirements of due process throughout the trial.” 

(citations omitted). Thus, while a prosecutor is properly an advocate for the State 

within the bounds of the law, the prosecutor's primary interest should be to see 

that justice is done, not to obtain a conviction. (citations omitted). An observation 

we made many years ago is unfortunately still true today: even though prosecutors 

should keep in mind their obligation to the accused at every stage of the 

proceeding, too often, they do not. (citations omitted).  …. 

 

Id. at 870-71. 

 

American Bar Association Standards for Criminal Justice: Prosecutorial 

Investigations – Third Edition, 2014 

Standard 2.13 Conducting Parallel Civil and Criminal Investigations 

     (a) In deciding whether to conduct a criminal investigation and throughout any such 

investigation that is undertaken, the prosecutor should consider whether society’s interest in the 

matter might be better or equally vindicated by available civil, regulatory, administrative, or 

private remedies.  

     (b) When doing so would not compromise a proper prosecutorial interest, and to the degree 

permitted by law, the prosecutor should cooperate with other governmental authorities regarding 
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their investigations for the purpose of instituting remedial actions that are of legitimate concern 

to such entities. In the course of such cooperation, the prosecutor:  

       (i) should retain sole control of the criminal investigation and maintain independent 

judgment at all times;  

       (ii) should be aware of rules that prohibit or restrict the sharing or disclosure of information 

or material gathered through certain criminal investigative techniques;  

       (iii) should not be a party to nor allow the continuation of efforts by civil investigative 

agencies or attorneys to use the criminal process for the purpose of obtaining a civil settlement; 

and  

       (iv) may, in order to preserve the integrity of a criminal investigation or prosecution, ask a 

civil investigative agency to refrain from taking an investigative step or bringing an action but, in 

considering whether to do so, should consider the detriment to the public that may result from 

such forbearance.  

     (c) A prosecutor should consider the appropriateness of non-criminal or global (civil and 

criminal resolutions) dispositions suggested by subjects or targets, whether or not they choose to 

cooperate, and may consider proposals by them to include civil or regulatory sanctions as part of 

a disposition or cooperation agreement.  

Withholding Exculpatory Evidence – Rule 32:3.8(d) 

Iowa Rule of Professional Conduct 32:3.8(d) provides: 

The prosecutor in a criminal case shall: 

…. 

(d) make timely disclosure to the defense of all evidence or information known
1
 to the prosecutor 

that tends to negate the guilt of the accused or mitigates the offense, and, in connection with 

sentencing, disclose to the defense and to the tribunal all unprivileged mitigating information 

known to the prosecutor, except when the prosecutor is relieved of this responsibility by a 

protective order of the tribunal; 

…. 

Comments to this Rule include: 

                                                 
1
 Rule 32:1.0(f) provides, “ ‘Knowingly,’ ‘known,’ or ‘knows’ denotes actual knowledge of the fact in question. A 

person’s knowledge may be inferred from circumstances.” In Attorney Disciplinary Bd. v. Hearity, 812 N.W.2d 614 

(Iowa 2012), the Court concluded that Robert Hearity “knowingly” made a false statement to the juvenile court that 

he had not received a notice that the Court had suspended his law license when the evidence demonstrated that he 

had received the letter containing the suspension notice six days earlier. Id. at 620-21. The Court observed: “Most 

lawyers signing for a certified mailing from the Office of Professional Regulation will open the envelope upon 

receipt. We decline to infer Hearity remained blissfully ignorant of his suspension in the absence of any persuasive 

explanation. An ostrich-like, head-in-the-sand approach should not immunize attorneys from an inference of actual 

knowledge.” Id. at 621. 
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[1] A prosecutor has the responsibility of a minister of justice and not simply that of an advocate. 

This responsibility carries with it specific obligations to see that the defendant is accorded 

procedural justice and that guilt is decided upon the basis of sufficient evidence. See generally 

ABA Standards of Criminal Justice Relating to the Prosecution Function. Applicable law may 

require other measures by the prosecutor, and knowing disregard of those obligations or a 

systematic abuse of prosecutorial discretion could constitute a violation of rule 32:8.4. 

…. 

[3] The exception in paragraph (d) recognizes that a prosecutor may seek an appropriate 

protective order from the tribunal if disclosure of information to the defense could result in 

substantial harm to an individual or to the public interest. For purposes of paragraph (d), 

evidence tending to negate the guilt of the accused includes evidence that tends to impeach a 

witness for the State. 

In Imbler v. Pachtman, 424 U.S. 409, 96 S.Ct. 409, 47 L.Ed.2d 128 (1976), the Court 

affirmed the Court of Appeals for the Ninth Circuit’s decision that a “state prosecuting attorney 

who acted within the scope of his duties in initiating and pursuing a criminal prosecution is [not] 

amendable (sic) to suit under 42 U.S.C. s 1983 for alleged deprivations of [Paul Imbler’s] 

constitutional rights.” 424 U.S. at 410, 96 S.Ct. at 985. 

In a footnote, however, Justice Powell wrote:  

The possibility of personal liability also could dampen the prosecutor's exercise of 

his duty to bring to the attention of the court or of proper officials all significant 

evidence suggestive of innocence or mitigation. At trial this duty is enforced by 

the requirements of due process, but after a conviction the prosecutor also is 

bound by the ethics of his office to inform the appropriate authority of after-

acquired or other information that casts doubt upon the correctness of the 

conviction. (citation omitted). Indeed, the record in this case suggests that 

[Pachtman’s] recognition of this duty led to the post-conviction hearing which in 

turn resulted ultimately in the District Court's granting of the writ of habeas 

corpus. 

 

424 U.S. at 427 n. 25, 96 S.Ct. at 993. 

 

In Comm. on Prof’l Ethics & Conduct v. Ramey, 512 N.W.2d 569 (Iowa 1994), the Court 

suspended James Ramey’s law license for at least three months for violating DR 1-102(A)(4)
2
 

and DR 7-103(B).
3
 

                                                 
2
 DR 1-104(A)(4) provided, “A lawyer shall not engage in conduct involving dishonesty, fraud, deceit, or 

misrepresentation.” 
3
 DR 7-103(B) provided, “A public prosecutor or other government lawyer in criminal litigation shall make timely 

disclosure to counsel for the defendant, or to the defendant if unrepresented by counsel, of the existence of evidence, 

known to the prosecutor or other government lawyer, that tends to negate the guilt of the accused, mitigate the 

degree of the offense, or reduce the punishment.” 
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Ramey was prosecuting a police officer, Ronald White, for third degree theft; allegedly, 

White took a winning lottery ticket when he and another officer, Dennis Sorenson, “seized 

property that included currency[]” while they executed a search warrant. Id. at 570. 

Early on, White “sought production of all exculpatory evidence[]”; Ramey acknowledged 

he had a duty to do so, and the district court “formally ordered Ramey to produce all exculpatory 

evidence.” Id. at 572. 

Contemporaneously, Ramey filed a multi-count trial information against Sorenson; this 

case related to events surrounding the execution of the search warrant with White. Id. Ramey 

listed Sandra Pfieffer as one of the state’s witnesses in the minutes of testimony. Id.  

Subsequently, in the Sorenson case, Ramey received an interview transcript “in which 

Pfieffer accused Sorenson of stealing lottery tickets from the [residence at which White and 

Sorenson executed the search warrant]. Ramey did not provide this report to [White’s 

attorneys].” Id.  

In City of Des Moines v. Civil Service Com’n of Des Moines, 513 N.W.2d 746 (Iowa 

1994), the Court described what happened in Ramey’s prosecution of White: “Pfeiffer's 

testimony during various interviews with Noel and Morton was undeniably equivocal.  …. [T]he 

prosecution concealed the evidence from White until it came out inadvertently during his 

criminal trial.” Id. at 749. 

Ramey argued he did not violate DR 7-103(B), citing Brady v. Maryland, 373 U.S. 83 

(1963), because the Pfieffer transcript was “not material.” Id. The Court agreed with Ramey that 

the transcript must be material to compel its disclosure, but it disagreed with his evaluation of 

this evidence: 

Pfieffer's statement was material and the defense was clearly entitled to it. 

The duty to disclose exculpatory evidence cannot be ignored because of a 

prosecutor's private belief that it is beside the point. The statement tended to put 

blame for the stolen lottery tickets on Sorenson rather than on White. It should 

have been disclosed. 

Id. Ramey violated DR 7-103(B). Id.  

In State v. Waters, 515 N.W.2d 562 (Iowa Ct. App. 1994), the Court of Appeals wrote: 

The three requirements under Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 

L.Ed.2d 215 (1963), to show a due process violation resulting from State 

suppression of evidence are: (1) a proper defense request for the evidence; (2) a 

showing the evidence would be favorable to the defendant; and (3) a showing the 

evidence was material. State v. Dulaney, 493 N.W.2d 787, 790 (Iowa 1992). 
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Exculpatory evidence is not “suppressed” if the defendant either knew or 

should have known of the essential facts permitting him to take advantage of the 

evidence. (citation omitted). Here, defendant knew the alleged assault took place 

in the yard of his father's house and either knew or should have known whether 

his father was home at the time of the assault. Therefore, there was no 

“suppression” of evidence. 

 

Id. at 567-68. 

 

 The Court also rejected Waters’ argument that the State had “improperly suppressed” a 

videotape of a witness interview that “was inadvertently erased before it was made available to 

[Waters].” Id. at 568. Waters claimed that the videotape was potentially exculpatory, but the 

Court concluded: “unless [Waters] can show bad faith on the part of police, failure to preserve 

potentially useful evidence does not constitute a denial of due process of law. (citations 

omitted).” Id.  

 

Rules Related to Rule 32:3.8(d)  

Rule 32:3.4(a) provides: 

A lawyer shall not unlawfully obstruct another party's access to evidence or unlawfully alter, 

destroy, or conceal a document or other material having potential evidentiary value. A lawyer 

shall not counsel or assist another person to do any such act. 

 

Rule 32:3.4(c) provides:  

 

A lawyer shall not knowingly disobey an obligation under the rules of a tribunal except for an 

open refusal based on an assertion that no valid obligation exists. 

Rule 32:3.4(d) provides: 

 

A lawyer shall not in pretrial procedure, make a frivolous discovery request or fail to make a 

reasonably diligent effort to comply with a legally proper discovery request by an opposing 

party. 

Comments to this Rule include: 

[1] The procedure of the adversary system contemplates that the evidence in a case is to be 

marshaled competitively by the contending parties. Fair competition in the adversary system is 

secured by prohibitions against destruction or concealment of evidence, improperly influencing 

witnesses, obstructive tactics in discovery procedure, and the like. 

 In Attorney Disciplinary Bd. v. Barnhill, 885 N.W.2d 408 (Iowa 2016), the Court 

suspended Kathryn Barnhill’s law license for at least six months for violating, inter alia, Rules 

32:3.4(c) and (d). Id. at 423, 427.  Barnhill failed to produce documents notwithstanding two 

federal district court orders compelling discovery. Id. at 423. The district court concluded that 



7 

 

Barnhill had access to the documents. Id. The Iowa Supreme Court rejected her argument in the 

disciplinary case that she failed to comply with the orders because of an uncooperative client; the 

Court concluded that she violated Rule 32:3.4(c). 

 Since the federal district court had issued two orders to compel discovery and a sanctions 

order, the Court also concluded that Barnhill violated Rule 32:3.4(d). Id.  

Communicating with a Represented Party – Rule 32:4.2(a) 

Iowa Rule of Professional Conduct 32:4.2(a) provides: 

In representing a client, a lawyer shall not communicate about the subject of the representation 

with a person the lawyer knows to be represented by another lawyer in the matter, unless the 

lawyer has the consent of the other lawyer or is authorized to do so by law or a court order. 

Comments to this Rule include: 

[1] This rule contributes to the proper functioning of the legal system by protecting a person who 

has chosen to be represented by a lawyer in a matter against possible overreaching by other 

lawyers who are participating in the matter, interference by those lawyers with the client-lawyer 

relationship, and the uncounseled disclosure of information relating to the representation. 

 

[2] This rule applies to communications with any person who is represented by counsel 

concerning the matter to which the communication relates. 

 

[3] The rule applies even though the represented person initiates or consents to the 

communication. A lawyer must immediately terminate communication with a person if, after 

commencing communication, the lawyer learns that the person is one with whom communication 

is not permitted by this rule. 

 

[4] This rule does not prohibit communication with a represented person, or an employee or 

agent of such a person, concerning matters outside the representation.  …. Nor does this rule 

preclude communication with a represented person who is seeking advice from a lawyer who is 

not otherwise representing a client in the matter. A lawyer may not make a communication 

prohibited by this rule through the acts of another. See rule 32:8.4(a). Parties to a matter may 

communicate directly with each other, and a lawyer is not prohibited from advising a client 

concerning a communication that the client is legally entitled to make. Also, a lawyer having 

independent justification or legal authorization for communicating with a represented person is 

permitted to do so. 

[5] Communications authorized by law may include communications by a lawyer on behalf of a 

client who is exercising a constitutional or other legal right to communicate with the 

government. Communications authorized by law may also include investigative activities of 

lawyers representing governmental entities, directly or through investigative agents, prior to the 

commencement of criminal or civil enforcement proceedings. When communicating with the 

accused in a criminal matter, a government lawyer must comply with this rule in addition to 
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honoring the constitutional rights of the accused. The fact that a communication does not violate 

a state or federal constitutional right is insufficient to establish that the communication is 

permissible under this rule. 

[6] A lawyer who is uncertain whether a communication with a represented person is permissible 

may seek a court order. A lawyer may also seek a court order in exceptional circumstances to 

authorize a communication that would otherwise be prohibited by this rule, for example, where 

communication with a person represented by counsel is necessary to avoid reasonably certain 

injury. 

[7] In the case of a represented organization, this rule prohibits communications with a 

constituent of the organization who supervises, directs, or regularly consults with the 

organization's lawyer concerning the matter or has authority to obligate the organization with 

respect to the matter or whose act or omission in connection with the matter may be imputed to 

the organization for purposes of civil or criminal liability. Consent of the organization's lawyer is 

not required for communication with a former constituent. If a constituent of the organization is 

represented in the matter by his or her own counsel, the consent by that counsel to a 

communication will be sufficient for purposes of this rule. Compare rule 32:3.4(f). In 

communicating with a current or former constituent of an organization, a lawyer must not use 

methods of obtaining evidence that violate the legal rights of the organization. See rule 32:4.4.
4
 

…. 

[9] In the event the person with whom the lawyer communicates is not known to be represented 

by counsel in the matter, the lawyer's communications are subject to rule 32:4.3.
5
 

In Comm. on Prof’l Ethics & Conduct v. Zimmermann, 522 N.W.2d 619 (Iowa 1994), 

the Court publicly reprimanded Jerry Zimmermann for violating DR 7-104(A)(1). 
6
 Id. at 620-21. 

While representing the mother in a CINA proceeding, Zimmermann “visit[ed] with the child and 

the grandmother[, the child’s guardian,] when he knew both were represented by counsel.” Id. at 

620. 

In United States v. Plumley, 207 F.3d 1086 (8
th

 Cir. 2000), the Court rejected Jeremy 

Kaune’s argument that a visit by an agent of the Federal Bureau of Investigation in June 1998, 

when a state public defender represented him in matters unrelated to matters under investigation 

                                                 
4
 Rule 32:4.4(a) provides: “In representing a client, a lawyer shall not use means that have no substantial purpose 

other than to embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the legal 

rights of such a person.” 
5
 Rule 32:4.3 provides: “In dealing on behalf of a client with a person who is not represented by counsel, a lawyer 

shall not state or imply that the lawyer is disinterested. When the lawyer knows or reasonably should know that the 

unrepresented person misunderstands the lawyer's role in the matter, the lawyer shall make reasonable efforts to 

correct the misunderstanding. The lawyer shall not give legal advice to an unrepresented person, other than the 

advice to secure counsel, if the lawyer knows or reasonably should know that the interests of such a person are or 

have a reasonable possibility of being in conflict with the interests of the client.” 

 
6
 DR 7-104(A)(1) provides: “During the course of representing a client, a lawyer shall not communicate or cause 

another to communicate on the subject of the representation with the party known to be represented by a lawyer in 

that matter except with the prior consent of the lawyer representing such other party or as authorized by law.” 
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by the FBI violated the Iowa’s prior “no-contact” rule, DR 7-104(A)(1). Id. at 1094-95. This 

meeting occurred before the grand jury indicted Kaune. Id. at 1089-90. 

Kaune had filed a motion to suppress the statements he gave to the FBI agent in June 

1998. Id. at 1092. Kaune argued that the FBI agent’s “visit constituted an improper 

communication by an agent of the United States Attorney's office with a represented party in 

violation of Iowa's rules of professional ethics. To support the position that he was a represented 

party at the time, Kaune recounted a discussion concerning his grand jury testimony that he had 

had with … a state public defender who had represented Kaune in unrelated matters.” Id. The 

district court had denied Kaune’s motion to suppress his statements to the FBI agent. Id.  

Applying federal law, the Court wrote:  

[W]e find that Kaune's argument that the district court should have suppressed his 

statement to Bricko is foreclosed by our precedent. We have previously held that 

Minnesota's ethical rule DR 7–104(A)(1), which is substantively identical to 

Iowa's rule, “does not require government investigatory agencies to refrain from 

any contact with a criminal suspect because he or she previously had retained 

counsel.” (citations omitted). Accordingly, we find that the district court correctly 

denied Kaune's motion to suppress. 

Id. at 1095. 

In Bd. of Prof’l Ethics & Conduct v. Herrera, 626 N.W.2d 107 (Iowa 2001), the Court 

concluded that Luis Herrera did not violate DR 7-104(A)(1). Id. at 114-15. At different times, 

Herrera met with two criminal defendants, Lopez and Santos, each of whom already had a 

lawyer. Id. at 110-11. “Herrera indicated both men wanted to hire him to represent them, and the 

conversation was limited to the subject of employment and the payment of a fee. However, no 

arrangements were subsequently finalized and Herrera never entered an appearance in either 

case.” Id. at 111. 

The Court wrote about DR 7-104(A)(1): 

The threshold requirement of the rule limits the prohibition to 

communications during the course of representing a client. (citation omitted). 

Additionally, the rule applies only to communications “on the subject of the 

representation with a party known to be represented by a lawyer in that matter.” 

(citation omitted). On the other hand, the rule does not exist to prohibit a lawyer 

from consulting with a prospective client concurrently represented by another 

lawyer to discuss complaints or concerns. (citations omitted). The status of a 

person as a client does not place that person into bondage. (citation omitted). 

Instead, the language of the rule reveals that the prohibition is limited to efforts by 

lawyers in their representation of their clients to drive a wedge between other 

lawyers and their clients. (citation omitted).  
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Herrera asserts the rule cannot apply to him because he did not actually 

represent either defendant, and was not representing Lopez at the time he met 

with Santos. Instead, he claims he met with the two defendants only because they 

were dissatisfied with their lawyers and wanted him to represent them. 

 

Id. at 114. The Court disagreed and concluded that the Rule did apply to Herrera; when he met 

with Santos, he “was in the course of representing Lopez”. Id. 

 

The Court concluded, however, that Herrera did not violate the Rule because  

the communications between Herrera and Santos did not extend to the subject of 

the representation between Santos and his existing lawyer, but to the subject of 

new representation. The discussion between Herrera and Santos was confined to 

inquiries to determine if Herrera would represent the defendants in the criminal 

case and the fee which would be necessary to secure the representation.  

Id.  

In Attorney Disciplinary Bd. v. Box, 715 N.W.2d 758 (Iowa 2006), the Court 

reprimanded James Box for violating DR 7-104(A)(1). Id. at 766. The Court rejected Box’s 

argument that the individual “waived representation by counsel by presenting herself at his office 

and responding to his reference to [her lawyer’s] letter by stating that she could talk to whatever 

lawyer she chose.” Id. at 764. In noting the recent adoption of Rule 4.2, the Court specifically 

mentioned Comment [3] to the Rule. Id. at 764-65. 

In Attorney Disciplinary Bd. v. Wengert, 790 N.W.2d 94 (Iowa 2010), the Court revoked 

Patricia Wengert’s law license for violating, inter alia, Rule 32:4.2(a). Id. at 98, 104. While 

representing a ward in an involuntary guardianship and conservatorship proceeding, Wengert 

filed an appearance in a criminal case on behalf of the ward’s daughter; the State alleged that the 

daughter had neglected her mother. Id. at 98. The district court disqualified Wengert as the 

daughter’s lawyer and ordered her to have no further contact with the daughter. Id. The daughter 

obtained a different lawyer, but Wengert continued her contact with the daughter about the case. 

Id.  

In Attorney Disciplinary Bd. v. Gailey, 790 N.W.2d 801 (Iowa 2010), the Court 

suspended John Gailey’s law license for 60 days for, inter alia, violating Rule 32:4.2(a). Id. at 

806, 808. While representing his son in a dissolution of marriage proceeding, Gailey 

communicated with his daughter-in-law, who was represented, about issues related to the 

dissolution case and to a criminal case against his son. Id. at 804-05. The daughter-in-law’s 

lawyer had not agreed to let Gailey communicate with his daughter-in-law. Id. at 804.  

In Attorney Disciplinary Bd. v. Schmidt, 796 N.W.2d 33 (Iowa 2011), the Court 

suspended Richard Schmidt’s law license for 30 days for, inter alia, violating Rule 32:4.2(a). Id. 
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at 40, 45. Schmidt represented the wife in a dissolution of marriage case; the husband was 

represented. Id. at 37. Schmidt’s attempts to settle the case had failed; then, the wife told 

Schmidt to prepare the same decree again and that the husband would probably end his lawyer’s 

representation. Id. The husband told his lawyer to be expecting a “revised consent decree[]” from 

Schmidt. Id.  

Schmidt revised the draft decree by stating that the husband was pro se and deleted 

references to the other lawyer. Id. Schmidt gave the decree to his client; she took it to her 

husband, and they both signed it. Id.  

The Court wrote that Rule 32:4.2(a) “protects the represented party from the imbalance of 

legal skill and acumen between the lawyer and that party. (citation omitted). The rule ‘promotes 

the integrity of the attorney-client relationship and serves to prevent a variety of overreaching.’ 

(citation omitted).” Id. at 40. 

In Attorney Disciplinary Bd. v. Olson, 807 N.W.2d 268 (Iowa 2011), the Court dismissed 

the Board’s case against Steven Olson; Olson was not an Iowa lawyer, but he was admitted to 

practice in the tribal courts of the Sac & Fox Tribe of the Mississippi (the Tribe). Id. at 270. 

Olson regularly represented the Tribe. Id.  

In July 2005, the Tribe had made a secured and personally guaranteed loan of $1,000,000 

to DNA Today, LLC (DNA Today), a software company. Id. at 271. The collateral included the 

“source code and similar software” of the company; the company president, Steven Whitehead, 

had personally guaranteed the loan. Id.  DNA Today agreed “to keep the collateral free and clear 

of any other security interests.” Id. DNA Today was to pay interest of $25,000 per quarter and to 

pay the loan in full by July 2006. Id.  

Olson and Whitehead negotiated the agreement, and they “continued to deal directly with 

each other after that.” Id.  

By the fall of 2005, DNA Today was in default. Id. In March 2006, DNA Today 

borrowed an additional $200,000 under a secured line of credit. Id. In May 2006, DNA Today 

retained a broker to raise an additional $5,000,000. Id. DNA Today stopped paying its 

programmers, and they stopped working for the company. Id.  

In July 2006, Whitehead emailed Olson to explain the company’s “precarious financial 

position.” Id. at 271-72. Additional direct communication between Olson and Whitehead 

continued in July. Id. at 272. About this time, Olson learned about the $200,000 secured line of 

credit that the company had received; this loan violated the terms of the Tribe’s loan. Id.  

In early August, Olson filed a UCC financing statement for the Tribe with the Iowa 

Secretary of State. Id. Olson also sued DNA Today in tribal court for breach of contract; the 
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lawsuit sought damages and an injunction. Id. On August 8, the tribal court issued a temporary 

restraining order; “Olson did not immediately serve DNA Today.” Id.  

In July, Olson, for the first time, heard from a lawyer, Frank Carroll, representing DNA 

Today. Id. at 272-73.  “Whitehead and Olson continued to correspond with each other directly on 

matters other than the potential new agreement, while copying Carroll on their communications.” 

Id. at 273. 

In early August, Olson, Carroll, and Carroll’s partners attempted to negotiate a new deal 

but failed. Id. On August 10, Olson spoke with Whitehead and arranged a meeting between two 

representatives of the Tribe and Whitehead for the next day. Id. At this meeting, one of the Tribe 

representatives took the computer on which the DNA Today software resided. Id. at 274. About a 

week later, Whitehead wrote to Olson to complain about this self-help repossession. Id. at 275. 

In response to the Board’s allegation that he violated Rule 32:4.2(a), Olson testified that 

one of DNA Today/Whitehead’s lawyers authorized Olson to call Whitehead on August 10. Id. 

at 273. 

The Court summarized the purpose and scope of Rule 32:4.2(a): 

This rule is designed to “protect [ ] the represented party from the imbalance of 

legal skill and acumen between the lawyer and that party.” (citation omitted). It 

also “promotes the integrity of the attorney-client relationship and serves to 

prevent a variety of overreaching.” (citation omitted). We have interpreted this 

rule to “prohibit an attorney from communicating with an adverse party 

represented by counsel concerning litigation or a transactional matter unless the 

attorney for the adverse party gives the opposing attorney permission to talk to the 

adverse party.” (citation omitted).  

Id. at 277. 

The Court concluded that the Board had not met its burden of proof to establish that 

Olson did not have permission from Whitehead’s lawyer to speak directly with Whitehead on 

August 10. Id. at 278. 

In Attorney Disciplinary Bd. v. Stowers, 823 N.W.2d 1 (Iowa 2012), the Court suspended 

Dean Stowers’ law license for at least 90 days for violating, inter alia, Rule 32:4.2(a). Id. at 12, 

17-18.  

Following the settlement of his wife’s lawsuit against Care Initiatives for sexual 

harassment, retaliation, and wrongful termination, Stowers and his wife took possession of 

documents produced in discovery under a protective order. Id. at 4-5. Care initiatives had been 

represented in defending this lawsuit. Id. at 5. 
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Subsequently, Stowers emailed M.M., Senior Vice President and Chief Financial Officer 

of Care Initiatives, and directed M.M. to resign and to relinquish all rights M.M. had under 

agreements with Care Initiatives. Id.  

The next day, Stowers emailed R.T., a lawyer and member of the Care Initiatives board 

of directors, and directed R.T. to make a charitable donation in the name of Stowers’ wife, to 

resign from the board, and to sever all ties with Care Initiatives. Id. at 5-6. 

Care Initiatives’ lawyer responded to these emails and ultimately filed a contempt 

proceeding against Stowers and his wife. Id. at 6. The district court concluded that Stowers had 

violated the protective order and found them both in contempt of court; the Supreme Court 

affirmed this decision.  Id.  

In the discipline case, the Board alleged, inter alia, violations of Rule 32:4.2(a). Id. at 9. 

Here, the represented party was an organization. Id. at 10. The court summarized the parties’ 

positions: 

The Board argue[d] M.M. and R.T. were “constituents” of Care Initiatives, 

which Stowers knew was represented by counsel. Stowers denie[d] M.M. and 

R.T. were “constituents” of Care Initiatives, and Stowers claim[ed] the Board 

failed to establish his emails were done while “representing a client” or related to 

any ongoing “matter” because his wife's lawsuit had been concluded. 

Id.  

The Court concluded “Stowers was representing his wife and himself through the email 

communications.” Id. The Court concluded “Stowers’ emails to M.M. and R.T. were made 

pursuant to his attorney-client relationship with [his wife].” Id.  

Secondly, the Court concluded “Stowers [and his wife] had an ongoing dispute with Care 

Initiatives over the return of the confidential documents pursuant to the settlement agreement and 

protective order that remained in effect.” Id. at 10-11.  

Thirdly, M.M., but not R.T., was a constituent of Care Initiatives. Id. at 11-12. The Court 

relied on Comment 7 to the Rule and the interpretation given by the federal court of the prior 

rule, DR 7-104(A)(1), in Terra Int’l, Inc. v. Miss. Chem. Corp., 913 F.Supp. 1306 (N.D. Iowa 

1996), in concluding that Stowers could not communicate ex parte with a “managerial level 

employee”. Id. at 11. As a senior vice president and CFO, M.M. qualified as a managerial level 

employee. Id. As a board member, R.T. did not have the authority by himself to obligate or bind 

Care Initiatives; R.T. was not a constituent under or protected by Rule 32:4.2(a). Id. at 11-12. 

In Attorney Disciplinary Bd. v. Rasmussen, 823 N.W.2d 404 (Iowa 2012), the Court 

dismissed the Board’s case against Jeffrey Rasmussen; Rasmussen was not an Iowa lawyer, but 
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he was admitted to practice in the tribal courts of the Sac & Fox Tribe of the Mississippi (the 

Tribe). Id. at 405-06. Rasmussen regularly represented the Tribe. Id. at 406. 

This case is a companion to the 2011 Olson case. Id. In finding no violation of Rule 

32:8.4(a), the Court wrote: “We are unable to find by a convincing preponderance of the 

evidence these [communications between Olson and Whitehead] were not authorized by 

Whitehead’s attorneys.” Id. at 409. 

In Attorney Disciplinary Bd. v. Stoller, 879 N.W.2d 199 (Iowa 2016), the Court 

suspended Larry Stoller’s law license for 60 days for violating several Rules of Professional 

Conduct, but not Rule 32:4.2(a). Id. at 202, 211-12.  

Stoller agreed that he telephoned Jolene Schmidtke, a shareholder of Okoboji Cocktails, 

Inc. (OCI), while OCI was represented by counsel, but Stoller claimed “he made the phone calls 

for the purpose of obtaining tax documents from Schmidtke so Chaplin could file her own taxes. 

He claim[ed] that both phone calls were unrelated to the underlying dispute between OCI and 

Chaplin.” Id. at 202, 204, 211-12. At the Grievance Commission hearing, “Schmidtke was 

unable to remember any details of the phone calls with Stoller except that they were brief.” Id. at 

211.  

The Board did not prove that Stoller violated Rule 32:4.2(a). Id. at 212. 

In Attorney Disciplinary Bd. v. Pederson, 887 N.W.2d 387 (Iowa 2016), the Court 

suspended Laurie Pederson’s law license for 60 days for violating, inter alia, Rule 32:4.2(a). Id. 

at 391, 394-95. While representing an executor in a decedent’s estate, Pederson wrote to two 

beneficiaries of the estate; she asked them to waive hearing on the final report. Id. at 390. When 

she wrote the letter, she knew that a lawyer represented these beneficiaries. Id.  

Trial Publicity by Prosecutors and Law Enforcement Personnel – Rule 32:3.6 and 

Rule 32:3.8(f) 

Iowa Rule of Professional Conduct 32:3.6 provides: 

(a) A lawyer who is participating or has participated in the investigation or litigation of a matter 

shall not make an extrajudicial statement that the lawyer knows or reasonably should know will 

be disseminated by means of public communication and will have a substantial likelihood of 

materially prejudicing an adjudicative proceeding in the matter. 

 

(b) Notwithstanding paragraph (a), a lawyer may state: 

 

(1) the claim, offense, or defense involved and, except when prohibited by law, the identity of 

the persons involved; 

 

(2) information contained in a public record; 
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(3) that an investigation of a matter is in progress; 

 

(4) the scheduling or result of any step in litigation; 

 

(5) a request for assistance in obtaining evidence and information necessary thereto; 

 

(6) a warning of danger concerning the behavior of a person involved, when there is reason to 

believe that there exists the likelihood of substantial harm to an individual or to the public 

interest; and 

 

(7) in a criminal case, in addition to subparagraphs (1) through (6): 

 

(i) the identity, residence, occupation, and family status of the accused; 

 

(ii) if the accused has not been apprehended, information necessary to aid in apprehension of that 

person; 

 

(iii) the fact, time, and place of arrest; and 

 

(iv) the identity of investigating and arresting officers or agencies and the length of the 

investigation.
7
 

 

(c) Notwithstanding paragraph (a), a lawyer may make a statement that a reasonable lawyer 

would believe is required to protect a client from the substantial undue prejudicial effect of 

recent publicity not initiated by the lawyer or the lawyer's client. A statement made pursuant to 

this paragraph shall be limited to such information as is necessary to mitigate the recent adverse 

publicity. 

 

(d) No lawyer associated in a firm or government agency with a lawyer subject to paragraph (a) 

shall make a statement prohibited by paragraph (a). 

 

(e) Any communication made under paragraph (b) that includes information that a defendant will 

be or has been charged with a crime must also include a statement explaining that a criminal 

charge is merely an accusation and the defendant is presumed innocent until and unless proven 

guilty. 

 

Comments to this Rule include: 

[1] It is difficult to strike a balance between protecting the right to a fair trial and safeguarding 

the right of free expression. Preserving the right to a fair trial necessarily entails some 

curtailment of the information that may be disseminated about a party prior to trial, particularly 

where trial by jury is involved. If there were no such limits, the result would be the practical 

nullification of the protective effect of the rules of forensic decorum and the exclusionary rules 

                                                 
7
 This approved list of topics no longer includes “[a]t the time of seizure, a description of the physical evidence 

seized, other than a confession, admission, or statement.” 
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of evidence. On the other hand, there are vital social interests served by the free dissemination of 

information about events having legal consequences and about legal proceedings themselves. 

The public has a right to know about threats to its safety and measures aimed at ensuring its 

security. It also has a legitimate interest in the conduct of judicial proceedings, particularly in 

matters of general public concern. Furthermore, the subject matter of legal proceedings is often 

of direct significance in debate and deliberation over questions of public policy. 

…. 

[3] The rule sets forth a basic general prohibition against a lawyer's making statements that the 

lawyer knows or should know will have a substantial likelihood of materially prejudicing an 

adjudicative proceeding. Recognizing that the public value of informed commentary is great and 

the likelihood of prejudice to a proceeding by the commentary of a lawyer who is not involved in 

the proceeding is small, the rule applies only to lawyers who are, or who have been involved in 

the investigation or litigation of a case, and their associates. 

[4] Paragraph (b) identifies specific matters about which a lawyer's statements would not 

ordinarily be considered to present a substantial likelihood of material prejudice, and should not 

in any event be considered prohibited by the general prohibition of paragraph (a). Paragraph (b) 

is not intended to be an exhaustive listing of the subjects upon which a lawyer may make a 

statement, but statements on other matters may be subject to paragraph (a). 

[5] There are, on the other hand, certain subjects that are more likely than not to have a material 

prejudicial effect on a proceeding, particularly when they refer to a civil matter triable to a jury, a 

criminal matter, or any other proceeding that could result in incarceration. These subjects relate 

to: 

 

(1) the character, credibility, reputation, or criminal record of a party, suspect in a criminal 

investigation or witness, or the identity of a witness, or the expected testimony of a party or 

witness; 

 

(2) in a criminal case or proceeding that could result in incarceration, the possibility of a plea of 

guilty to the offense or the existence or contents of any confession, admission, or statement given 

by a defendant or suspect or that person's refusal or failure to make a statement; 

 

(3) the performance or results of any examination or test or the refusal or failure of a person to 

submit to an examination or test, or the identity or nature of physical evidence expected to be 

presented; 

 

(4) any opinion as to the guilt or innocence of a defendant or suspect in a criminal case or 

proceeding that could result in incarceration; 

 

(5) information that the lawyer knows or reasonably should know is likely to be inadmissible as 

evidence in a trial and that would, if disclosed, create a substantial risk of prejudicing an 

impartial trial; or 
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(6) the fact that a defendant has been charged with a crime, unless there is included therein a 

statement explaining that the charge is merely an accusation and that the defendant is presumed 

innocent until and unless proven guilty. 

 

[6] Another relevant factor in determining prejudice is the nature of the proceeding involved. 

Criminal jury trials will be most sensitive to extrajudicial speech. Civil trials may be less 

sensitive. Non-jury hearings and arbitration proceedings may be even less affected. The rule will 

still place limitations on prejudicial comments in these cases, but the likelihood of prejudice may 

be different depending on the type of proceeding. 

[7] Finally, extrajudicial statements that might otherwise raise a question under this rule may be 

permissible when they are made in response to statements made publicly by another party, 

another party's lawyer, or third persons, where a reasonable lawyer would believe a public 

response is required in order to avoid prejudice to the lawyer's client. When prejudicial 

statements have been publicly made by others, responsive statements may have the salutary 

effect of lessening any resulting adverse impact on the adjudicative proceeding. Such responsive 

statements should be limited to contain only such information as is necessary to mitigate undue 

prejudice created by the statements made by others. 

…. 

Iowa Rule of Professional Conduct 32:3.8(f) provides: 

The prosecutor in a criminal case shall, except for statements that are necessary to inform the 

public of the nature and extent of the prosecutor's action and that serve a legitimate law 

enforcement purpose, refrain from making extrajudicial comments that have a substantial 

likelihood of heightening public condemnation of the accused and exercise reasonable care to 

prevent investigators, law enforcement personnel, employees, or other persons assisting or 

associated with the prosecutor in a criminal case from making an extrajudicial statement that the 

prosecutor would be prohibited from making under rule 32:3.6 or this rule. 

Comments to this Rule include: 

[5] Paragraph (f) supplements rule 32:3.6, which prohibits extrajudicial statements that have a 

substantial likelihood of prejudicing an adjudicatory proceeding. In the context of a criminal 

prosecution, a prosecutor's extrajudicial statement can create the additional problem of increasing 

public condemnation of the accused. Although the announcement of an indictment, for example, 

will necessarily have severe consequences for the accused, a prosecutor can, and should, avoid 

comments which have no legitimate law enforcement purpose and have a substantial likelihood 

of increasing public opprobrium of the accused. Nothing in this comment is intended to restrict 

the statements which a prosecutor may make which comply with rule 32:3.6(b) or 32:3.6(c) and 

with rule 32:3.6(e). 

[6] Like other lawyers, prosecutors are subject to rules 32:5.1 and 32:5.3, which relate to 

responsibilities regarding lawyers and nonlawyers who work for or are associated with the 
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lawyer's office. Paragraph (f) reminds the prosecutor of the importance of these obligations in 

connection with the unique dangers of improper extrajudicial statements in a criminal case. In 

addition, paragraph (f) requires a prosecutor to exercise reasonable care to prevent persons 

assisting or associated with the prosecutor from making improper extrajudicial statements, even 

when such persons are not under the direct supervision of the prosecutor. Ordinarily, the 

reasonable care standard will be satisfied if the prosecutor issues the appropriate cautions to law-

enforcement personnel and other relevant individuals. 

 In Bd. of Prof’l Ethics & Conduct v. Visser, 629 N.W.2d 376 (Iowa 2001), the Court 

privately admonished Kevin Visser for making misleading statements to a newspaper reporter, 

but it concluded that he did not violate the rule governing extrajudicial statements by a lawyer 

involved in civil litigation. Id. at 377-78. 

 The Board had charged Visser with making statements to the Waterloo Courier, with 

regard to a pending civil lawsuit that he was defending, that improperly commented on the 

evidence, improperly commented on the character or credibility of a party, and improperly 

expressed an opinion on the merits of the claim. Id. at 379. 

 To avoid any conflict with the Visser’s free speech rights under the First Amendment, the 

Court gave the pretrial publicity rule a narrow reading: “to pass constitutional muster, the 

statements made here must have been reasonably likely to affect the fairness of the proceedings.” 

Id. at 382. Under these facts, the Court found no violation of the pretrial publicity rule: 

The newspaper article spawned by [Visser’s] letter was published in Waterloo, 

which is over fifty miles from Cedar Rapids, where the trial was held. This article, 

which was the only one published in connection with the case, was published on 

November 6, 1998-almost two years before the trial. None of the jurors had even 

heard of the parties. Patrick Roby, an attorney testifying for Visser before the 

commission, said he did not believe the Courier article had any impact on the 

trial, stating “I don't know where you'd find a Waterloo Courier in Cedar Rapids.” 

Id. at 382. 

 The Court decided to admonish Visser, however, for making a statement to the 

newspaper reporter that was only partially true. Id. at 383. 

Responsibilities Regarding Nonlawyer Assistance – Rule 32:5.3 

Iowa Rule of Professional Conduct 32:5.3 provides: 

With respect to a nonlawyer employed or retained by or associated with a lawyer: 

 

(a) a partner, and a lawyer who individually or together with other lawyers possesses comparable 

managerial authority in a law firm shall make reasonable efforts to ensure that the firm has in 

effect measures giving reasonable assurance that the person's conduct is compatible with the 

professional obligations of the lawyer; 
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(b) a lawyer having direct supervisory authority over the nonlawyer shall make reasonable 

efforts to ensure that the person's conduct is compatible with the professional obligations of the 

lawyer; and 

 

(c) a lawyer shall be responsible for conduct of such a person that would be a violation of the 

Iowa Rules of Professional Conduct if engaged in by a lawyer if: 

 

(1) the lawyer orders or, with the knowledge of the specific conduct, ratifies the conduct 

involved; or 

 

(2) the lawyer is a partner or has comparable managerial authority in the law firm in which the 

person is employed, or has direct supervisory authority over the person, and knows of the 

conduct at a time when its consequences can be avoided or mitigated but fails to take reasonable 

remedial action. 

 

 

 

 


