
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF IOWA 

EASTERN DIVISION

THE UNITED STATES OF AMERICA  )
  )
and  )

 )
THE STATE OF IOWA,              )

 ) Civil Action No.
Plaintiffs,     )

    )
v.    )

   )
THE CITY OF DUBUQUE, IOWA,      )  

  )
Defendant.               )

____________________________________ )

COMPLAINT

The United States of America, by authority of the Attorney General of the United States

and through the undersigned attorneys, acting at the request and on behalf of the Administrator

of the United States Environmental Protection Agency (EPA), and the State of Iowa, by

authority of the Attorney General of Iowa and through the undersigned attorneys, file this

Complaint and allege as follows:

NATURE OF THE ACTION

1. This is a civil action for injunctive relief and civil penalties brought against the City of

Dubuque, Iowa (City) pursuant to Sections 309(b) and (d) of the federal Clean Water

Act, 33 U.S.C. §§ 1319(b) and (d), for the City’s numerous illegal discharges of

pollutants, including sewage, from its sanitary sewer collection system into waters of the

United States in violation of Section 301 of the Clean Water Act, 33 U.S.C. § 1311.

C11-1011-EJM
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2. The State of Iowa has joined this action as a plaintiff, thereby satisfying the requirements

of Section 309(e) of the Clean Water Act, 33 U.S.C. § 1319(e). 

JURISDICTION, VENUE, NOTICE, AND AUTHORITY

3. This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C.

§§ 1331, 1345 and 1355, and the Clean Water Act, 33 U.S.C. § 1319(b). 

4. This Court has supplemental jurisdiction over the state law claims asserted herein

pursuant to 28 U.S.C. § 1367(a) because the state claims are so related to the federal

claims as to form part of the same case or controversy.

5. Venue is proper in the Northern District of Iowa pursuant to 28 U.S.C. § 1391(b) and

33 U.S.C. § 1319(b), because it is the judicial district in which the City is located and in

which the alleged violations occurred.

6. As a signatory to this Complaint, the State has actual notice of the commencement of this

action in accordance with Section 309(b) of the CWA, 33 U.S.C. § 1319(b).

THE PARTIES

7. The United States is acting on behalf of the United States Environmental Protection

Agency.  The Attorney General is authorized to appear and represent the United States in

this action pursuant to Section 506 of the CWA, 33 U.S.C. § 1366, and 28 U.S.C. §§ 516

and 519.
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8. The State of Iowa institutes this action pursuant to Iowa Code §§ 455B.112 and

455B.191.  The Iowa Attorney General is authorized to appear and represent the State in

this action pursuant to Iowa Code § 455B.112.

9. The City is a political subdivision of the State of Iowa and a “municipality” and a

“person” within the meaning of Sections 502(4) and (5) of the CWA, 33 U.S.C.

§§ 1362(4) and (5).

10. The City owns and operates a waste water treatment facility (hereinafter, the WWTF or

the treatment plant) that serves a population of 60,000 people and sixteen industrial users. 

The City also owns and operates a sewer collection system that receives domestic

sewage, and industrial and commercial wastewater in the Dubuque area and feeds into

the WWTF (hereinafter, the Collection System).  Both the WWTF and the Collection

System discharge effluent directly into the Mississippi River, Catfish Creek, and other

waters.

STATUTORY BACKGROUND

11. The purpose of the Clean Water Act is to “restore and maintain the chemical, physical

and biological integrity of the Nation’s waters.” 33 U.S.C. § 1251(a).  The Act

establishes a national goal to eliminate the discharge of pollutants into navigable waters. 

33 U.S.C. § 1251(a)(1).

12. Section 301(a) of the Clean Water Act, 33 U.S.C. § 1311(a), and implementing

regulations, prohibit the discharge of pollutants into navigable waters of the United States

by any person, except as in compliance with other sections of the Act, including Section
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402, 33 U.S.C. § 1342, which governs the issuance of National Pollutant Discharge

Elimination System (NPDES) permits.

13. Iowa Code § 455B.186(1) and 567 Iowa Admin. Code 62.1(1) prohibit the discharge of

pollutants to any water of the state, except when pursuant to a permit issued by the

director of the Iowa Department of Natural Resources.

14. Section 402(a) of the CWA, 33 U.S.C. § 1342(a), provides that, in issuing NPDES

permits, EPA or an authorized state shall prescribe such conditions as it determines are

necessary to carry out the provisions of the CWA, including but not limited to the

applicable requirements of Section 301 of the CWA, 33 U.S.C. § 1311.

15. Section 402(b) of the Clean Water Act, 33 U.S.C. § 1342(b), provides that the EPA

Administrator may approve a state to administer the NPDES program within its

jurisdiction.  The State of Iowa has been authorized to administer Iowa’s NPDES

program since 1978 and its Pretreatment Program since 1981.

16. Section 309(b) of the CWA, 33 U.S.C. § 1319(b), authorizes the Administrator of EPA to

commence a civil action for appropriate relief, including a permanent or temporary

injunction, when any person violates Section 301 of the CWA, 33 U.S.C. § 1311, or any

condition or limitation in a permit issued under Section 402 of the CWA, 33 U.S.C.

§ 1342.  The State may enforce water pollution control laws pursuant to Iowa Code

§§ 455B.112 and 455B.191.

17.  A person who violates the Clean Water Act by discharging without a permit, or failing to

comply with conditions and limitations of an NPDES permit, is subject to a civil penalty

not to exceed $25,000 per day for each violation.  33 U.S.C. § 1319(d).  Under
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40 C.F.R. Part 19, Adjustment of Civil Monetary Penalties for Inflation, as amended, and

pursuant to 28 U.S.C. § 2461, the civil penalty amount was raised to a maximum of

$27,500 per day for each violation occurring after January 30, 1997, and $32,500 per day

for each violation occurring after March 15, 2004 (See 69 Fed. Reg. 7121, Feb. 13,

2004).

18. Pursuant to Iowa Code §§ 455B.112 and 455B.191, the State is authorized to commence

a civil action for appropriate relief to address violations of Iowa Code § 455B.186(1),

567 Iowa Admin. Code 62.1(1), 62.4(3), and 64.3(1) . Such relief may include

a permanent or temporary injunction, as well as a civil penalty payable to the State of up

to $5,000 per day for each violation.

GENERAL ALLEGATIONS

19. At all relevant times, the City has discharged and continues to discharge “pollutants”

within the meaning of Section 502(6) of the CWA, 33 U.S.C. § 1362(6), and Iowa Code

§ 455B.171(18), from the WWTF and Collection System through various “point sources”

within the meaning of Section 502(14) of the CWA, 33 U.S.C. § 1362(14), and Iowa

Code § 455B.171(17), into “navigable waters” within the meaning of Section 502(7) of

the CWA, 33 U.S.C. § 1362(7) and “water[s] of the state” as defined in Iowa Code

§ 455B.171(37).  The “point sources” include, but are not limited to, Outfall 001, which

discharges effluent from the treatment plant, and various Sanitary Sewer Overflow (SSO)

outfalls that discharge untreated sewage from the Collection System.  The “navigable
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waters” and “waters of the state” include, but are not limited to, the Mississippi River and

its tributary Catfish Creek.

20. The City’s treatment plant and Collection System are “treatment works” within the

meaning of Section 212(2) of the Clean Water Act, 33 U.S.C. § 1292(2), and “publicly

owned treatment works” as defined by federal regulations implementing the Clean Water

Act at 40 C.F.R. § 403.3(q).

21. The WWTF and Collection System include pipes, force mains, gravity sewer lines, lift

stations, pump stations, and their appurtenances.  The City owns and operates three major

pump stations and eight smaller lift stations.  The Collection System consists of 165

miles of gravity sewer lines and less than three miles of force main lines.

22. At all relevant  times, the State has been authorized by EPA, pursuant to Section 402 of

the CWA, 33 U.S.C. § 1342, to administer an NPDES permit program for regulating

discharges of pollutants into navigable waters within its jurisdiction.

23. On July 14, 1998, the IDNR, under the authority of Section 402 of the CWA, 33 U.S.C.

§ 1342, issued NPDES Permit No. IA 0044458 (Permit) to the City.  The Permit was set

to expire on July 14, 2003, but the City submitted a timely application for renewal of the

Permit.  Pursuant to Iowa Code § 17A.18(2) the Permit continues in force until the

effective date of a renewal permit, and remains effective as of the date of this filing. 

A copy of the Permit is attached to this Complaint as Appendix 1.

24. Subject to certain conditions and limitations, the Permit has authorized the City to

discharge pollutants through one outfall (Outfall 001) into navigable waters including the

Mississippi River and Catfish Creek.  Nevertheless, the City has unlawfully discharged
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several hundred million gallons of untreated wastewater containing raw sewage through

unpermitted point sources.  The unauthorized discharges include numerous overflows

from the WWTF and the Collection System at SSOs.  

25. Catfish Creek, a perennial water, is a tributary of the Mississippi river and a navigable

water.

26. During all times relevant to this Complaint, the City’s Permit has required compliance

with standard conditions including, among other provisions, that:

All facilities and control systems shall be operated as efficiently as possible
and maintained in good working order.  A sufficient number of staff,
adequately trained and knowledgeable in the operation of your facility shall
be retained at all times and adequate laboratory controls and appropriate
quality assurance procedures shall be provided to maintain compliance with
the conditions of this permit.

Appendix 1 at 10.

27. Some or all of the violations alleged below have resulted, in whole or in part, from the

City’s failure to properly manage, operate, and maintain its WWTF and Collection

System.  Proper management, operation and maintenance would ensure that the City can

transport water, sewage, and various pollutants through its WWTF without SSOs. 

28. The City is required to implement a Pretreatment Program at its publicly owned treatment

works.  Among other requirements of the Pretreatment Program, the City must develop

and enforce specific effluent limits for industrial users in cases where pollutants

contributed to the publicly owned treatment works by such users result in recurring

interference and/or pass through at the publicly owned treatment works.  40 C.F.R.

§ 403.5(c)(2); 567 Iowa Admin. Code 62.4(3).  Effluent limitations, as defined in 33

Case 2:11-cv-01011-EJM   Document 1    Filed 04/25/11   Page 7 of 29



Page 8 of  13

U.S.C. § 1362(11), are restrictions on the quantity, rate, and concentration of chemical,

physical, biological, and other constituents of discharged wastewater. 

FIRST CLAIM FOR RELIEF
(Illegal Discharges of Untreated Sewage)

29. The allegations of the foregoing paragraphs are realleged and incorporated herein by

reference.

30. On numerous occasions during the past five years and before, the City has discharged

untreated wastewater containing raw sewage through point sources within its WWTF and

Collection System, which are not identified in an NPDES permit as authorized outfalls,

into waters of the United States.  None of these discharges are permitted or otherwise

authorized by the Clean Water Act, or other federal, state or local law or regulation.  A

list of the reported discharges for the period from March 2002 to June 2008 is attached as

Appendix 2.

31. Each day of each illegal discharge of pollutants is a separate violation of Section 301 of

the Clean Water Act, 33 U.S.C. § 1311, Iowa Code § 455B.186(1) and 567 Iowa Admin.

Code 62.1(1).

32. Unless enjoined, the City will continue to discharge pollutants into waters of the United

States.

33. Pursuant to 33 U.S.C. §§ 1319(b) and (d), as modified by 40 C.F.R. Part 19, the City is

liable for civil penalties of up to $27,500 per day per each violation occurring after

January 31, 1997, and up to $32,500 per day per each violation occurring after March 15,

2004.
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34. Pursuant to Iowa Code §§ 455B.112, 455B.186(1) and 455B.191, and implementing

regulations, the City is liable for injunctive relief and up to $5,000 per day for each

violation.

SECOND CLAIM FOR RELIEF
(Violations of NPDES Permit Conditions on Effluents)

35. The allegations of the foregoing paragraphs are incorporated herein by reference.

36. During all times relevant to this Complaint, the City’s Permit has required compliance

with the following limitations on discharges from the WWTF Outfall (identified within

the Permit as Outfall 001):

a. Chemically-inhibited biological oxygen demand (CBOD) shall not exceed

a weekly average concentration of 40 milligrams per liter (mg/L), a monthly

average concentration of 25 mg/L, a weekly average load of 5788 pounds per

day, and a monthly average load of 3611 pounds per day;

b. Total suspended solids (TSS) shall not exceed a weekly average concentration

of 45 mg/L, a monthly average concentration of 30 mg/L, a weekly average

load of 6500 pounds per day, and a monthly average load of 4333 pounds per

day;

c. Total residual chlorine shall not exceed a daily maximum concentration of

0.2 mg/L, a monthly average concentration of 0.1510 mg/L, a monthly

average load of eighteen pounds per day, and a daily average load of twenty-

four pounds per day; and
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d. Fecal coliform shall not exceed a daily maximum concentration of

200 colonies per 100 milliliters of effluent.

37. On various dates within the past five years and before, the City discharged from the

WWTF Outfall in violation of the Permit’s effluent limitations.  A list of the reported

discharges in violation of the effluent limitations for the period of August 2002 to June

2008 is attached as Appendix 3.

38. Each of the foregoing violations of the Permit’s conditions was in violation of

Section 301 of the CWA, 33 U.S.C. § 1311, Iowa Code § 455B.186(1), 567 Iowa Admin.

Code 62.1(1) and 64.3(1), and each day of each discharge is a separate violation.

39. Unless enjoined by the Court, the City will continue to violate the aforementioned

statutory and regulatory provisions.

40. Pursuant to 33 U.S.C. §§ 1319(b) and (d), as modified by 40 C.F.R. Part 19, the City is

liable for civil penalties of up to $27,500 per day per each violation occurring after

January 31, 1997, and up to $32,500 per day per each violation occurring after March 15,

2004.

41. Pursuant to Iowa Code §§ 455B.112, 455B.186(1) and 455B.191, and implementing

regulations, the City is liable for injunctive relief and up to $5,000 per day for each

violation.
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THIRD CLAIM FOR RELIEF
(Pretreatment Program Violations)

42. The allegations of the foregoing paragraphs are incorporated herein by reference.

43. During all times relevant to this Complaint, the City’s Permit required the City to

implement the Pretreatment Program approved September 29, 1983, and any amendments

thereto.  See Appendix 1 at 8-9.

44. On various dates within the past five years and before, the City has failed to require all

users of its facility to comply with Sections 204(b), 307, and 308 of the CWA, and its

implementing regulations.  Among other violations, the City has:

a. failed to take enforcement action against an industrial user who violated nickel

and copper limitations;

b. failed to abide by public participation requirements and publish notice that the

industrial user was in significant noncompliance;

c. failed to issue permits with the correct limitations to two industrial users;

d. failed to issue permits timely; and

e. failed to properly conduct sampling to monitor industrial user compliance.

45. The City’s failure to comply with Pretreatment Program requirements of the Permit is in

violation of the Permit (Appendix 1 at 8-9), the General Pretreatment Regulations, 40

C.F.R. Part 403, and Sections 301 and 402 of the CWA, 33 U.S.C. §§ 1311 and 1342, and

567 Iowa Admin. Code 62.4(3) and 64.3(1). 

46. The City violated and, unless enjoined by the Court, will continue to violate the

aforementioned statutory and regulatory provisions.
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47. Pursuant to 33 U.S.C. §§ 1319(b) and (d), as modified by 40 C.F.R. Part 19, the City is

liable for civil penalties of up to $27,500 per day per each violation occurring after

January 31, 1997, and up to $32,500 per day per each violation occurring after March 15,

2004.

48. Pursuant to Iowa Code §§ 455B.112, 455B.186(1) and 455B.191, and implementing

regulations, the City is liable for injunctive relief and up to $5,000 per day for each

violation.

PRAYER FOR RELIEF

WHEREFORE, Plaintiffs respectfully request that the Court:

1. Pursuant to 33 U.S.C. § 1319(d) and Iowa Code §§ 455B.112, 455B.186(1) and

455B.191, assess civil penalties against the City, as permitted by law, up to the date of judgment

herein;

2. Pursuant to 33 U.S.C. § 1319(b), enjoin the City from any and all ongoing and

future violations of the Clean Water Act by ordering compliance with the Act;

3. Order the City to take all steps necessary to come into permanent and consistent

compliance with the prohibition on unpermitted discharges contained in Section 301(a) of the

Clean Water Act, 33 U.S.C. § 1311(a) and Iowa Code § 455B.186(1); 

4. Order the City to take all steps necessary to redress or mitigate the impact of its

violations;

5. Award Plaintiffs their costs of this action; and
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Appendix 2

Fecal
Coliform

30d avg 7d avg 30d avg 7d avg 30d avg 7d avg 30d avg 7d avg 30d avg D Max 30d avg D max D max
Date 3611 lb/d 5788 lb/d 25 mg/l 40 mg/l 4333 lbs/d 6500 lbs/d 30 mg/l 45 mg/l 18 lbs/d 24 lbs/d 0.151 mg/l 0.202 mg/l 200 /100mil

8/31/2002 9903 88

Apr-03 44
4/21/2003 77
5/14/2003 47
6/11/2003 240
7/7/2003 29 0.39

9/14/2003 61 70
11/7/2003 8220 55

Mar-04 40
3/7/2004 9741 97

5/25/2004 46 0.48
5/28/2004 9869 73

10/13/2004 3000
Dec-04 36

12/22/2004 93

Feb-05 55.5
2/7/2005 43.6 9925 133.7

2/14/2005 51.9
4/19/2005 0.21
4/20/2005 0.25
4/21/2005 25 0.39
4/23/2005 26 0.42
4/24/2005 28 0.45
4/25/2005 0.25

Sep-05 47.1

9/28/2005 44.85 11790 152.6 2200
Oct-07 37

10/3/2005 410
10/28/2005 75.3

Nov-05 26.9 66.8
11/7/2005 82.14 149950 242.14

3/7/2006 49.57
3/14/2006 59.57

Apr-06 40.1
4/7/2006 49.1

4/10/2006 117.12 1.4
4/17/2006 43.5 0.42
4/18/2006 980
4/21/2006 9332.8 88.7
4/26/2006 450
6/7/2006 240
6/8/2006 400

6/14/2006 450
6/21/2006 480

Jul-06 37.93
7/5/2006 220

7/12/2006 590
7/21/2006 61.57
7/26/2006 100000
7/28/2006 68.43

10/31/2006 96.15 1.66

6/21/2007 47.14
Jul-07 55

7/21/2007 6833 58.29 21918 181.86
Aug-08 26.5
May-08 19.93 200.29 0.155 1.45
Jun-08 7327 30.3 212.80 1.38

Eqv. Vios 0 7 30 35 0 63 330 140 120 8 30 13 13 789

CBOD TSS Chlorine
Mass Concentration Mass Concentration Mass Concentration

City of Dubuque Effluent Violations 2003-2008
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City of Dubuque, Iowa
Addendum to Referral: Additional SSO Discharges

Reaching Waters of the United States

Date Location Cause Duration Volume

07/18/07 Key Way Drive Heavy Rains 1am to 11am 30,000 gallons

07/18/07 Rosedale and W. Locust Heavy Rains 6:30am to 3:30pm 15,000 gallons

08/22/07 Key Way Drive Heavy Rains 2:30am to 3am 3000 gallons

08/22/07 Key Way Drive Heavy Rains 5:30pm to 10pm 6000 gallons

10/18/07 Key Way Drive Heavy Rains 5:30am to 5:40am 500 gallons

03/02/08 Key Way Drive Heavy Rains 8pm to 12pm

03/03/08 Key Way Drive Heavy Rains 3am to 3:30am 6000gallons total

03/31/08 Key Way Drive Heavy Rains 11:30am to 2pm 3000 gallons

04/05/08 2506 Knob Hill Dr. roots 300 gallons

04/10/08 Key Way Drive Heavy Rains 11:30 to 12pm 10000 gallons

04/10/08 Key Way Drive Heavy Rains 12:25pm to?

04/12/08 Davenport and Stoltz bricks and grease 12pm  100 gallons 

04/18/08 Key Way Drive Heavy Rains 4:45pm to 10pm 8000 gallons

04/25/08 Key Way Drive Heavy Rains

04/30/08 Key Way Drive Heavy Rains 12:30am to 10pm 15,000 gallons

04/30/08 Rosedale and W. Locust Heavy Rains 9:30am to 5:00pm 6000 gallons

04/30/08 Booth St. and YMCA Dr. Heavy Rains 11:45 to 2:00pm 200 gallons

05/25/08 Key Way Drive Heavy Rains 10:15pm to 12pm 2000 gallons

05/30/08 Key Way Drive Heavy Rains 4am to 4pm 10,000 gallons

06/08/08 Key Way Drive Heavy Rains 10am to 12pm

06/09/08 Key Way Drive Heavy Rains 12pm to 9am 20,000 gallons total

06/12/08 Key Way Drive Heavy Rains 10am to 1:30pm

06/13/08 Key Way Drive Heavy Rains 6:30am to 1:30pm 6000 gallons total
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